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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT <F COLUMBIA 
Criminal Division 


UNITED STATES 


WARREN F. WILLIAMS 


Criminal No. 1983-53. 


Washington, D. C., 

Wednesday, May 12, 1954. 

The above-entitled case came on for trial in the United States District 

l 

Court for the District of Columbia at 1:55 o*clock in the afternoon on 
Wednesday, May 12, 1954, 

i 

BEFORE : 

HONORABLE EDWARD M. CURRAN, Judge of the United States District 

i 

Court for the District of Columbia and the jury then and there selected, 

J 

empanelled and sworn, there being the following 

i 

APPEARANCES : 

t 

ARTHUR J. MCLAUGHLIN, ESQUIRE, Assistant United States Attorney, an 

i 

behalf of the United States; 

9 i 

! 

WARREN F. WILLIAMS, the defendant in person, and by 

J. LEON WILLIAMS, ESQUIRE, his attorney. j ( 

i 

The following proceedings and transactions were then had and evidence 
was adduced: 


PROCEEDINGS, TRANSACTIONS AND EVUXNCE 

" 1 air - 

(The Jury having been examined on its voir dire, selected, 

i 

j 

panelled and sworn, the following occurred:) 

! 

OPENING STATEMENT ON BEHALF OP THE UNITED STATES 




MR. WILLIAMS: Your Honor, theddefense waives making an opening (5) 


statement at this time. 


MR. McLAUGHLIN: Officer Paul. 


Thereupon 


DAVID PAUL 


was called as a witness for and on behalf of the United States, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness stand and 

i 

testified as follows: 


Ml. WILLIAMS: If your Honor please, may we approach the Beach for 


a moment? 


1 









(Thereupon counsel for the respective parties, the Deputy (6 

Clerk and the official reporter approached the Bench, and out of the 
hearing of the jury the following conference was had with the Court:) 

MR, WILLIAMS: Your Honor, with reference to the motion which I had 
filed previously, did you have an occasion to look at it? 

THE COCRT: No, 

MR, WILLIAMS: What I purported to do, your Honor, was to renew my 
motion at the beginning of this trial, 

THE COURT: You can’t renew It until I see what has happened. 

MR. WILLIAMS: Very well, your Honor. Very well. 

(Counsel for the parties and the others at the Bench conference 
then resumed their places before the jury.) 

DIRECT EXAMINATION 

BY MR. MCLAUGHLIN: 

0 . Now, Officer, your full name is what? 

A Private David Paul. 

Q And you are a member of the Metropolitan Police Department? 

A I am. 

Q And assigned to what precinct? 

A Second Precinct. (7 

q And were you so a member of the Metropolitan Police Department on 
October 28th of 1953? 

A I was. 

q And you say you were assigned to the Second Precinct? 

A That is right, sir. 

Q And where is the Second Precinct located? 

A Sixth and New York Avenue, Northwest. 

Q That is in the District of Columbia? 

A That is. 

q Now, on that date of October 28th, of 1953, what hours were you 
vorking? 

A The twelve midnight to eight a.m. 

Q And how were you patrolling? 

A In the scout car. 

Q Now, was there anyone else in the scout car with you? 

A Private C* C. Gilmartin. 


* 

Q Now, ca llin g your attention to that — the hour of the morning, 

j 

about 2:15 on October the 28th, do you recall whether or not you were in the 
vicinity of the eleven hundred block of Ninth Street, Northwest, in the 

I 

District of Columbia? | ($) 

A Yes, it was. 

Q And at that tine — what time would you say you were there? 

I 

A Approximately 2:15 a.m., in the morning. 

Q In the morning. And while you were in that vicinity did there come 
e time when you saw some woman or had a discussion with some woman? 

A That is right, sir. 

Q And as a result of the information you received from the woman 

i 

where did you go? 

| 

A Vent to an all night restaurant — well, it is a carry-out shop 
at 1139 Ninth Street, Northwest. 

| 

Q. And did there come a time when you were there that you saw the 
defendant, Warren Williams? 

i 

A Yes. 

! 

Q And where did you see Warren Williams? 

A Him in company with another man named William Boyd and two women 
were standing in front of the all night shop, and it was raining right heavy 
*nd the two women were carrying unbrellas. 

j 

Q And this information that you had previously received did it per- 

j 

tain to that immediate locality? 

A Yes, it had. 

0 Now, when you saw the defendant, Warren Williams, did there (9) 
coma a time when you brought him to No. 2 Precinct? 

| 

A Yes. 

i 

Q And how did you bring the defendant to No. 2 Precinct? 

i 

A In 22 scout car. 

Ml. WILLIAMS: If your Honor please, I submit that in order to 

expedite the trial it is not entirely undesirable if Mr. McLaughlin would 

i 

suggest certain information that the officers related to your Honor, relate 
to your Honor and the ladies and gentlemen of the Jury, but I most strenuously 
object to his leading all the time. 


i 
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1 IkU U* oHIS? 

* happened in a little bit in his own expression, if your Honor please* 

THE CCCRT: All right* 

► 

BY m* McLAUGHLBJ: 

V Q Did there come a tine when you saw the defendant there in the eleven 

hundred block of Ninth Street? 

A Yes. 

Q Did you talk to hin? 

A Yes, I did. 

Q Now, after talking to hin did you take the defendant any place? 

A Yes* We placed the defendant and the companion, William Boyd, 
under arrest for investigation and took them to No. 2 Precinct. (10) 

Q And hew did you take them to No. 2 Precinct? 

A In a patrol car. 

Q In the scout car? 

A That is right. 

Q NOw, when you arrived at No. 2 Precinct, now did you — when you f 
arrived at No. 2 Precinct just where at the precinct did you arrive? 

A We pulled the car into the driveway which is located on the Fifth 
Street side of the precinct. 

Q That is Fifth going off what street? 

A Off L Street. 

Q Then when you drive in do you actually drive in the building? 

What is there? 

A No, we drive into the garage which is located adjacent to the 
building. There is an entrance that goes into the building from the garage. 

Q Now, when you drive in that — drove in there, rather, did there — 
what did you do after you drove in the garage of the No. 2 Precinct? 

A Well, I stopped the car and we got the defendant Williams and Boyd 
out of the scout car and I walked him into the precinct. 

Q Now, who did you walk into the precinct? 

A I walked both of them into the precinct. 

Q Were they in front of you, behind you or where? (11) 

A Boyd was in front and Williams was behind him and I was directly 
behind Williams. 
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Q You were directly behind Williams? 

A That is right. 



( 11 ) 


Q And then did you go into the precinct? 

A We proceeded into the precinct. 

Q Now, when you proceeded into the precinct from the Fifth Street side 

i 

as soon as you get in that door, do you go in a large room or do you go in a 

I 

i 

room or what do you go into? | 

A You go into a corridor about forty — I guess about forty feet long 

j 

before you come into the main room of the precinct. 

Q And how wide is that corridor? 

j 

A Oh, about, I imagine around four feet —* three or four feet wide. 

j 

Q Now, when you were going in the precinct in the sequence or the 

i 

positions that you have stated, did you observe the defendant, Warren 

i 

I 

Williams? 

A Yes. He was directly in front of me. 

i 

Q And did you observe him do anything? 

A Yes. I noticed as we approached alongside, adjacent to the captain's 
office, which is just before you get to the main room of the precinct, I 

i 

i 

observed his left hand fall to his side at which time I observed a (12) 

i 

cigarette package hit the floor, saw it hit the floor. 

i 

Q And did you pick up that package you saw hit the floor? 

A Yes, I did. 

(thereupon an object was marked by 
the Deputy Clerk as Government's 
Exhibit No. 1 for identification.) 

i 

Q I show you Government's Exhibit marked for identification No. 1. 
Showing you Government's Exhibit marked for identification No. 1, 

I ask you whether or not you can identify that. Officer? 

i 

A Yes, this is the cellophane package which X put thirty-eight cap¬ 
sules I found on the floor. 

i 

Q And at the time you recovered those thirty-eight capsules did they 
contain any Government stamps of any kind? 

A No, they didn't. 

Q After you recovered those thirty-eitht capsules did they c ont ain a 

i 

white powder at that time? 

j 

A Yes. 

j 

Q What did you do with the thirty-eight capsules after yen recovered 
them from the floor? 

! 

i 

! 

i 

I 

i 
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THE WITNESS: He dropped a cigarette package* That la right, (13' 
your Honor. 

THE COURT: And when you reached to pick it up where were theae 

capsules? 

THE WITNESS: The capsules were inside the package, your honor. 

THE COURT: Inside the cigarette package? 

THE WITNESS: Yes, your Honor. 

THE COURT: All right. 

THE WITNESS: May I clarify that? When I went to pick it up the 

package opened. It was a Camels package and the paper opened up and I tad to 

% 

re-pick the things up and I stuck them all into the cellophane wrapper which 
was around the package of Camels. 

BY VR. McLAIJGHLIN: 

Q The cigarette package? 

A The cigarette package; that is right. 

Q. After you recovered Government’s Exhibit, the thirty-eitht capsules. 
No. 1, did you in turn, turn them over to anyone else? 

A I turned them over to Officer Oilmartln. 

Q And that is all that you know about it. 

Is that right? 

A Well, except for the questioning. 

Q Did you question the defendant in regard to the capsules? (14) 

A Yes, we did. 

Q What did the defendant say, if anything, in regard to the capsules? 
A He said that the thirty-eight caps in his pocket contained quinine 
and milk sugar and that he sold them to other dope addicts who thought they 
were buying heroin and he sold them for a dollar fifty apiece. 

Q He said these capsules contained — 

A Milk sugar and quinine. 

WU McLAIJGHLIN: I believe that is all. 

THE COURT: Did he say why he dropped them on the floor? 

THE WITNESS: No, he didn’t, your Honor. 

. CROSS-EXAMINATION 

BY MU WILLIAMS: 

Q Now, Officer, what time did you come on duty that day? 

A Twelve midnight. 




that this woman came to 70 a or did you say she came to the sooixt cart 

A We had stopped for a stop sign at Ninth and L. We were proceeding 

J 

west on L Street, She was standing on the corner, 

1 

Q What was her color or nationality? (15) 

i 

A She was a colored woman. 

Q Do you know what — about what age she is or was? 

A No, I don’t remember. 

! 

0, You don't know? 

1 

A She was a young colored woman. I don't know bow old She was. 

i 

Q Did you ever find out who she was? 

I 

i 

A No, I never did. 

i 

Q Now, Just what did she tell you. Officer? 

j 

A I asked her what she was doing up at the corner and she told me 

she was waiting for a car or something. I forget offhand. And so she says, 

| 

"Officer, I can tell you something". 

i 

And I aaketj frer what, told me there were two map standin g 

in front of an all nig ht r estauran t u p in. thA block who were s^Hry 
heroin. 

Q Now, did she describe these two men to you. Offic er? 

A No, she didn't. 

j 

1 

Q Did she say whether they were colored or whi te? 

A She said they were two men stan ding in front, nr tfr* restaurant. 

Q I don't think you understood my question, Gffioer. 

Did she say whether or. not they were colored or white? (16) 

A I^dga't reasafrer. 

Q You don't remember. So at the time that you vent up in front of this 

all night carry-out shop. Officer, you would have Just as well inquired of any 

I 

"two men you might have seen standing in front of this all night carry-out shop 
with regard to this information, would you have not? 

A No, sir. 

Q Veil, what did you intend to do. Officer, when you vent up there? 

A When I pulled up there I recognised one of them, this other fellow, 

i 

William Boyd, to be a known narcotic addict. j 

1 

Q And did you recognise the defendant, Warren Williams? 

A No, I didn't know Warren Williams. They were in company with each 
other. 
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Q They were 5*n company — (16> 

A They were with each other* 

Q They were — 

A They were with each other, they were* 

Q Werejthey the only two men standirg cut in front of ,this-premise? 

A That is right* 

Q And there were two women along, you say? 

A That is right. (17) 

Q Now, there cane a time. Officer, that you searched William Boyd 
there in front of the place, did you not? 

A I patted him down to see if he had any weapons on him* 

Q Did you pat the defendant, Warren Williams, down? 

A Patted both of them down* 

Q Did you look in their pockets? 

A No. 

Q Now, did you see them do anything while you had them under observa¬ 
tion there in front of the carry-out shop? 

A Did I see them do anything? 

Q Yes, sir. What did they do? 

A They were standing there. 

Q And were they talking? 

I 

A They were talking out in the rain* That is right* 

Q J see* You didn’t o bser ve them make any transactions or anyth ing 
there, did you? 

A No* No* 

Q Now, at the time that you told than to get in the scout car so 
that you could carry them dcwn to the precinct what did you intend to do 
with them in view of the fact that you had not seen them do anything at 
that time? 

A We intended to book them for investigation of selling narcotics 
and turn them over’ to the Narcotics Squad to interrogate them* (18) 

Q I see* In other words, you intended to arrest them at that time, 
didn’t you. Officer? 

A Yes, we arrested them on the street* That is right* 

Q At that time did you have a warrant for their arrest. Officer? 

A No, I didn’t. 


8 


out* 


Q And aa far as you knew there was no sworn cooplaint 
standing at that tine, was there. Officer? 

A Not that I knew. 

i 

Q Calling your attention. Officer, to the — 

MR# WILLIAMS: Could I withdraw that question, your Honor? I V ave r 


(1C) 


further questions, 

THE COURT: That is all. Officer, 

MR. McLACGHLIN: That is all. 

Call Officer Gilmartin. 

(Thereupon the witness retired from the witness stand.) 


Thereupon 



CEAHLES C. GUMARTIN j 

| 

was called as a witness for and on behalf of the United States, and being 
then and there duly sworn by the Deputy Clerk, assured the witness stand and 
testified as follows: 

I 

I 

DIRECT EXAMINATION ! (19) 

BY HI. McLAUGHLIN: 

i 

Q Now, Officer, your full name is what? 

A Charles C. Gilmartin. 

i 

i 

Q And you are a member of the Metropolitan Police Dep a r t ment? 

A I am. 

Q And was so during the month of October of 1953. 

i 

Is that right? 

A I was. 

Q And assigned to what precinct. Officer? 

A No. 2 Precinct. 

Q, No. 2 Precinct is located where? 

i 

A Sixth and New York Avenue, Northwest. 

i 

Q Is that in the District of Columbia? 

A Yea, it ia. 

Q Now, on October 28th, of 1953, what hours were you working? 

A From twelve midnight to eight in the m orn i n g. 


Q And how were you patrolling? 

A I was assigned to a scout car. 

i 

Q And who was assigned to the scout car with you? 

I 

A Private David Paul. 


ii 
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(1 

( 20 ) 


Q Paul* Calling your attention to October the 8th, the early 
hours in the mo rni ng, 2:15, did there come a time when you saw the 
defendant, Warren Williams? 

A Tes, there was* 

Q Where did you see him. Officer? 

A He was standing in front of a restaurant located at 1139 Ninth 
Street, Northwest* 

Q, Did there come a time when you brought the defendant to No* 2 
Precinct? 

A Yes. 

Q And who else did you bring, if anyone, to No. 2 Precinct? 

A Another subject that was with him* His name was William Boyd. 

Q And I will show you Government’8 Exhibit marked far identification 
No. 1 and ask you whether or not you received that? 

A Yes, I did. 

Q When you received Gover nm ent’s Exhibit marked for identification 
from whom — 

A Private David Paul. 

Q The one that was with you that night? 

A Yes, sir* 

Q When the defendant entered No. 2 Precinct where were you? 

A I was searching the back seat of the scout car* 

Q You were out in the car? 

A Yes, sir* (21) 

Q Now, as you go into No* 2 Precinct and you go through this hallway, 
is it? 

A Yes* 

Q And when you go through the hallway the captain's office is on what 

side? 

A On your left side* 

Q On the left* And then when you get at the end of this hallway what 
is the next immediate room? 

A The station clerk* 

Q The clerk? 

A Yes, sir* 

Q And when you bring a prisoner In and get in this room where this 

clerk is, is there what they call the desk there? 
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( 21 ) 


A Yes, there Is* 

Q And what does the — when you bring a man in up to the desk, then 

j 

what is the next procedure? 

A He is booked* His name is put on the book* 

i 

Q And while he is being booked then what happens to the individual? 

A He is searched* 

Q While he is being booked? 

i 

A Yes. 

Q Now, at the time that — from the — well, say, from the . (22) 

captain's roan in this hallway how many feet would you say that was, from the 

I 

desk where they are booked and searched? 

A From the captain's office? 

j 

i 

I 

Q Yes, in the hallway* 

i 

! 

A I would say about the distance from here to the defense attorney's 

desk* 

Q And from the captain's doorway to the end of the hall, that is, to 
the end of this hall where this room is, how far is that? 

A About five feet* 

I 

Q About five feet* j 

Nov, after Officer Paul turned over to you Government *s Exhibit 1 
did there coma a time when you talked to the defendant or Officer Paul talked 
to the defendant in your presence? 

A Yes, he did* ! 

Q And did he have any conversation with the defendant in reference to 
Gover n ment's Exhibit marked for identification No* 1? 

i 

A Yes* 

i 

I 

Q And what did the defendant say, if anything, in reference to 
Gover n ment's Exhibit 1? 

i 

A He stated that the caps belonged to him but they weren't a narcotic; 
they were a milk sugar and a quinine, and he had been selling them to (23) 

i 

addicts on Ninth Street and he told them that it was a narcotic but actually it 
wasn't* 

And he was getting a dollar fifty for each one* 

Q And then after Officer Paul turned over to you Government's Exhibit 
marked for identification No* 1 who in turn did you trun them over to? 

i 

A I turned it over to Detective Brewer of the Narcotic Squad* 

i 

MU McLAUGHLIN: That is all, I believe* 



CROSS-EXAMINATION 


(23) 


BT m. WILLIAMS: 

0 Now, Officer, on the night of October 28th, 1953, at about 
2:30 a.m. — 

A About that. 

Q — were you driving the scout car — 

A Yes, sir. 

Q — or was Officer Paul driving the scout car? 

A I was driving the dcoirt car. 

Q Now, did there come a time when you got some information about that 
time, didn't you? 

A Yes, sir. 

Q Now, where did you get that information from? 

A From a colored girl who was standing on the corner of — she was 

standing on the northeast corner of Ninth and L, Northwest. 

Q Now, where was your car parked at that time? (24) 

A We weren't parked. We just stopped momentarily for the stop sign 
there. 

0. Did you call her over to the car or did she voluntarily come over 
to the car? 

A She came over to the car. We told her to get off the corner. 

Q And then she walked over to the car? 

A Yes. 

Q You don't know who she was? 

A No, sir. 

Q Did you ever make any effort to find out who she was? 

A We came back, I would say, about two or three hours later after we 

had arrested the defendant. We couldn't locate her. 

Q Now, do you remember exactly what she told you? 

A She stated that there were two men standing in front of the restau¬ 
rant located at 1139 Ninth Street, Northwest, selling narcotics. 

Q Did she say she had seen then selling them? 

A She didn't state that. 

Q Now, as 8 result of that Information, Officer, what did you all do? 

A We vent up in front of the restaurant. Ve observed the defendant and 

(25) 

a William Boyd. They were both standing in front of the restaurant with two 
girls. 
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(25) 


i 

i 

Q Now, had you ever seen this defendant before. Officer? 

A No, sir. 

0 Had you ever seen William Boyd before? 

i 

A Yes, sir. 

Q You knew him, didn’t you. Officer? 

i 

A Yes, sir. 

0 Did you observe this defendant and the defendant, William Boyd, in 
conversation? 

A Yes. 

Q Together or with the girls who were there? 

| 

A All four of them were together. There were two girls with them. 

I 

i 

Q, Were you near enough to hear any of the conversation? 

i 

i 

A No, sir. 

Q Now, were you present at the time that the defendants were patted 

i 

down? 

i 

A Yes, sir. 

0 i 

Q Who patted them down? 

A I don’t recall if I patted him down or the other one. I know I 

i 

patted one of them down. ■ 

j 

Q Were they searched thoroughly there? 

! 

A No, sir, just the outer clothing. (26) 

I 

i 

Q I see. Now, then you put them in the scout car? 

A Yes, sir. 

i 

Q And you carried them down to No. 2 Precinct? 

I 

A Yes, sir. 

Q Now, did you see this defendant attempt to throw away a package of 
any kind? 

j 

A No, sir. j 

i 

Q And you didn’t have a warrant to arrest him at the time you did 

i 

arrest him, did you. Officer? 

A No, sir. ! 

i 

Q Did you see him violate any law before you took him into custody? 

j 

i 

A No, sir. 

i 

Ml. WILLIAMS: I have no further questions. 

i 

THE COURT: That is all. I 


(13) 








REDIRECT EXAMINATION 


(26; 

BY MU McLADGRLIN: 

Q What do you mean by patting them down, Officer? 

Show us what you mean by patting them down, 

A Just touch the outer part of his clothing to see if he had a weapon 
on him. 

Ml, McLADGHLIN: That is all. May these officers be excused, your 
Honor? I understand they are working nights? 

THE COURT: Very well, (27) 

(Thereupon the witness retired from the witness stand,) 

Ml, McLADGHLIN: Call Officer Brewer, 

Thereupon 

IRWIN V; BREWER 

was called as a witness for and on behalf of the United States, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness stand and 

testified as follows: 

DIRECT EXAMINATION 

BY Ml, McLADGHLIN: 

Q New, Officer Brewer, your full name is what? 

A Irwin V, Brewer, 

Q And you are a member of the Metropolitan Police Department? 

A Yes, sir, I am, 

Q Assigned to the Narcotics Squad, Is that right? 

A Yes, sir, I am, 

Q Were you so employed during the month of October of 1952? 

A Yes, sir, I was, 

Q Specifically on the 28th of October? 

A Yes, sir, 

Q I show you Gov er nment 1 # Exhibit, marked for Identification, No, 1, 
and ask you whether or not you can identify that? (28) 

A Yes, sir, I can, 

Q You can Identify Government'a Exhibit, marked for Identification, 

No, 1, as what? 

A As the evidence that Officer Gllmartin turned over to me at No, 2 
Precinct on the morning of the 28th of October, 

Q AH right. And did you do anything with it after you obtained it? 


14 


A Yes, sir* I wrote my initials on the envelope and Officer (28) 

Gilmartin and Officer Paul both wrote their initials on it. 

THE COURT: What did you do with it? 

_ j 

THE WITNESS: I made a preliminary field test of the contents and 

which proved by a color reaction that it was an alkaloid of the opiate group. 

i 

BY m. McLADGHLIN: 

i 

Q After you received Government's Exhibit, marked for identification. 
No. 1 from Officer Gilmartin who, in turn, did you turn it over to if anyone? 

i 

A I retained the evidence in my possession until November the 2nd, ar.d 

i 

at that time I delivered it to the United States Chemist for his analysis. 

! 

THE COURT: Not until then? Doctor Young, you turned it over to? 

i 

THE WITNESS: Yes, sir, I did. j (29) 

BY m. McLADGHLIN: 

I 

Q When you turned it over Just tell us what preparation you made in 
turning it over to Doctor Young? 

i 

A This outside envelope was sealed and I placed it in a larger cream- 

| 

colored envelope which I wax-sealed. 1 wrote the circumstances of the exhibit 
on the front of the envelope, sir. 

j 

Q Did you turn that envelope over to Doc Young? 

i 

A Yes, sir, I did on November the 2nd. 

i 

Q With the Government's Exhibit 1 inside? 

j 

A Yes, sir. j 

MR. McLADGHLIN: That is all. 


THE COURT: Did you keep that exhibit in your possession from the 
time you got it from the Officer until the time you turned it over to Doctor 
Young? 

THE WITNESS: Yes, sir, I did. . j 

THE CCXffiT: All right. Cross-examine. 

i 

! 

FfU WILLIAMS: I have no questions, 

j 

(Thereupon the witness was excused from the witness stand.) 

Kt. McLADGHLIN: Call Doc Young. May this Officer be excused, your 


Honor? 


THE COURT: Yes. 

• I 

j 

Thereupon 

JAMS L*. YOUNG (X) 

was called as s witness for and on behalf of the United States, and being then 


and there duly sworn by the Deputy Clerk, assumed the witness stand and 
testified as follows: 
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DIRECT EXAMINATION 


(30) 


BY MU McLAUGHLIN: 

Q. Now, Doc, your full name is what? 

A James L. Young. 

Q And you arc employed where? 

A United States Treasury Department. 

0 And in what capacity? 

A As a chemist. 

MR. McLAUGHLIN: V/ill you stipulate his qualifications? 

MU WILLIAMS: Certainly, sir. 

MR. McLAUGHLIN: I understand the defense will stipulate the 
qualifications. 

Mark this as Government’s Exhibit 1-A. 

(Thereupon an object was marked by the Deputy 
Clerk as Government's Exhibit No. 1-A for 
identification.) 

BY MR. McLAUGHLIN: 

Q I show you Government's Exhibit, marked for identification, 1-A 
and ask you whether or not you can identify that? 

A Yes, I can. (31) 

Q You identify Government's Exhibit marked for identification 1-A as 

what? 

A This is an evidence envelope that was handed to me by Officer 
Brewer of the Narcotics Squad of the Metropolitan Police Department on the — 

Q Is there any difference in its condition now than when it was 
turned over to you by Officer Brewer? 

A Yes, there is. 

Q What is it? 

A At that time the envelope was wax-sealed and it was intact. 

Q All right. And who opened it? 

A I cut it open. 

Q At the time that you opened Government's Exhibit marked for 
identification No. 1-A did it contain Government's Exhibit marked far 
identification No. 1? 

A It contained this brown envelope, 
o. All right. Now, did you open that envelope? 

A I did. 
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-AU fight. AM Uh&t did that envelope contain?| (31) 

A It contained a cellophane off of a cigarette package. This is the 

I 

cellophane containing thirty-eight gelatin capsules which in turn contained a 
white powder. ! 

i 

Q Did you make any analysis of the white powder contained in (32) 
those thirty-eight capsules? 

I 

A Yes, I did. 

i 

Q And what did it show? 

i 

i 

A It showed the contents to be a mixture of heroin hydrochloride, 

quinine hydrochloride and milk sugar. There were thirty-eight capsules and the 

I 

net weight of the contents was thirty-three and a half grains, and the heroin 
was a derivative of opium. 

| 

MR. MCLAUGHLIN: That is all. 

i 

MR. WILLIAMS: I have no questions, your Honor. 

Ml. McLADGHLIN: The Government, your Honor, will offer Gov e r n ment’s 

Exhibit marked for identification. No. 1 and rest its case. ' 

| 

THE COURT: What are you going to do with 1-A? 

MR. McLADGHLIN: Well, that is really not admissible on account of 

i 

i 

the writing. 1-A is the envelope that the officer wrote an, see? 

THE COORT: What difference does that make? That is the envelope the 
Doctor received, isn’t it? 

Ml. McLADGHLIN: Yes, but I understand that some judges ruled that 

’ j 

this is not admissible because of the writing by the officer* 

THE COURT: I will admit it if the jury doesn't have to see what is 

j 

written on it. 

I 

MR. McLADGHLIN: The Government at this time will offer (33) 

i 

Government's Exhibit 1 and Government's Exhibit 1-A. 

i 

i 

THE COURT: Very well. 

i 

Ml. McLADGHLIN: And rest its case, your Honor. 

| 

Ml. WILLIAMS: We have no objection. 

i 

THE COURT: You may be excused. Doctor. 

(Thereupon the witness retired from the witness stand.) 

THE COURT: Will counsel come to the Bench? 

; i 

(Thereupon counsel for the respective parties, the Deputy Clerk and 
the official repor t er approached the Bench, and cut of the bearing of the 
jury the following conference was had with the Court:) • 

i 

j 
i 
i 

i 

| 

i 

i 

i 

I 
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THE COURT: I thought you said that he didn’t even have the (33) 
capsules in his possession* 

MR. WILLIAMS: Your Honor, all I know is what he told me. I ques¬ 
tioned him again. 

THE CCXJRT: Now he canes up with capsules with quinine and mill: sugar. 

MR. W IL L IA MS: That is what was recovered there but he said he didn’t 
ever have any capsules with quinine. 

THE COURT: All right. You are going to go ahead with it, I take it. 

Ml. WILLIAMS: Well, at this time I am going to — I would like to 
argue my motion. 

THE COURT: No, you won’t argue it. You can make it and I (34) 

will deny it. There is nothing to that motion under these circumstances. 

MR. McLAOGHLIN: If it was not for the motion I think this is right 
in point with the Harvey case where the defendant — 

THE COURT: That doesn't make any difference even if the arrest was 
illegal — 

Ml. WILLIAMS: That is the basis of the arrest, your Honor. 

THE COURT: Well, the admission of this evidence is on what they 
saw the defendant throw away. 

Ml. WILLIAMS: Ye8, but after, they admitted they had not seen the 
defendant to do one thing. 

THE COURT: That is correct. Had they searched his person I would 
have sustained your point. 

Ml. WILLIAMS: Then, of course, we don’t know if they would have 
found it or not. There was another co-defendant along who was in this case. 

THE COURT: I understand. Your motion has been made and it is denied. 

Ml. WILLIAMS: Very well, your Honor. 

(Counsel for the parties and the others at the Bench conference then 
resumed their places before the jury.) 

THE COURT: You may take a five minutes recess, ladies and (35) 

gentlemen. 

(Thereupon there was a recess following which this then occurred:) 

(The jury was not present in the courtroom when the following 
occurred:) 

ML. WILLIAMS: May we approach the Bench, your Honor? 

(Thereupon counsel for the respective parties, the Deputy Clerk and 

the official reporter approached the Bench, and the following conference 
. - was had with the Court:) 
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Ml. WILLIAMS; I have explained all phases of this natter to the (35) 
defendant, your Honor. So he chooses now not to put on any defense; to i*est fc'* 

i 

case and to stand on his notion. 

THE COURT: All right. Bring the jury back in. 

(Thereupon the jury entered the courtroom and resumed their places in 
the jury box and counsel for the parties and the others at the Bench con¬ 
ference resumed their places before the Jury.) 

i 

MR. WILLIAMS: If the Court please, at this time the defendant, Warren 

i 

Williams, rests his defense. 

I 

THE COURT: Very well. Proceed. 

I 

SITUATION ON BEHALF OF THE UNITED STATES (36) 



MR. McLACGHLIN: Well, may it please the Court and you, ladies and 
gentlemen of the jury: Of course, I haven't got much to argue to you at this 
time. It is my duty, I believe, to say something to you. 

j 

I told you what I intended to prove and, of course, you had an op¬ 
portunity to see and hear the witnesses, hear the police officer under the con¬ 
ditions and circumstances under which he said he saw this defendant throw these 

i 

capsules away, and then his further conversation with the defendant; what the 

j 

defendant was doing with them. 

Now, you can very easily see from the circumstances, as the police officer 

j 

i 

explained, how they take the prisoners in through this corridor and then they 
take them in the room and get to this desk where they are searched. 

i 

i 

This defendant, believing that he was brought in there and knowing 
that he was brought in and in only a short time would appear before that desk 

i 

and be searched, he thought that was a good opportunity to get rid of these 

| 

capsules before he was searched. 

j 

And then, of course, his admission after to the police and I say that and 
I brought out about the description and location of the hallway and where the 
desk was for the purpose to say to you that the defendant realised when he 

i 

was in that position that in only a short time he would be brought before (37) 

i 

that desk and be searched and that accounts for his trying to get rid of the 

! 

capsule8 before be was searched. And, of course, if you believe the police 

| 

officer and especially that, taking those poor unfortunates' money for heroin 
for only milk sugar, and that was all what this defendant said as, of course, 

I don't know how you will consider that.. 





Ik 



l> 



w 






I want to impress upon you that the Government — this is a (37) 

narcotic case and the Government considers it serious and also the amount of 
thirty-eight capsules, because if we get an individual, what we call a 
"pusher" or a "seller", naturally those are the types that we are after. 

And from the evidence in this case I believe the Government has 
shown you enough to say that this defendant is guilty beyond a reasonable 
doubt. 

Ml* WILLIAMS: May we approach the Bench, your Honor? 

THE COURT: Pardon me? 

Ml. WILLIAMS: May we approach the Bench? 

(Thereupon counsel for the respective parties, the Deputy Cleric 
and the official reporter approached the Bench, and out of the hearing 
of the jury the following conference was had with the Court:) 

Ml. WILLIAMS: I didn't know if I am due to argue the motion (38) 

orally — 

THE COURT: Oh, I have disposed of that. You had no motion. There 
was no search,for heaven's sake. He picked it off of the floor. He didn't 
even search the defendant* You have no point there. 

Ml. WILLIAMS: Veil, I was explaining to your Honor I would rest on 
that motion* 

THE COURT: What do you want to argue? 

Ml. WILLIAMS: I don't have any argument to the jury. 

THE COURT; All right* That is all. That is the end of it* Go ahead* 

(Counsel for the parties and the others at the Bench conference 
then resumed their places before the jury.) 

THE COURT: I understand that you have no argument to make. Is that 

right? 

Ml* WILLIAMS: That is right, your Honor. 

THE COURT: Very well. 

THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The defendant in this 
case is charged in an indictment containing two counts; the first of which 
alleges that on or about October the 28th, 1953, within the District of 
Columbia, Warren F. Williams purchased, sold, dispensed and distributed (39) 
not in the original stamped package and not from the original stamped package 
thirty-eight capsules containing a mixture totaling about thirty-three and a 
half grains of heroin hydrochloride, quinine hydrochloride and milk sugar* 
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1953, within the District of Columbia, Warren F. Williams facilitated the 
concealment and sale of thirty-eight capsules containing a mixture totaling 
about thirty-three and a half grains of heroin hydrochloride, quinine 

i 

hydrochloride and milk sugar after the said heroin hydrochloride had, with 

I 

the knowledge of Warren F, Williams, been imported into the United States 

contrary to law. This is the same heroin hydrochloride which is mentioned in 

| 

the first count of this indictment. 

The paper writing that I just read, ladies and gentlemen of the 

j 

jury, as you know, is the indictment in the case, and it is not evidence in 

I 

i 

the case and is not to be considered by you as evidence. It is merely the 

i 

charge or the allegation placed by the Government against the defendant, 

i 

i 

each material part of which mist be proved and proved beyond a reasonable 
doubt. 

i 

This defendant is presumed to be innocent and that presumption 
abides with him throughout the progress of the trial until such time (40 

i 

as it is overcome by evidence establishing his guilt beyond a reasonable 

j 

doubt. 

In all criminal cases the burden of proving a defendant guilty 

i 

i 

beyond a reasonable doubt is upon the Government, That does not mean that 
the Government must prove a defendant guilty beyond all doubt whatsoever or 

i 

that the Government must prove a defendant guilty to a mathematical or 

* 

absolute certainty. It merely means that the Government has the burden of 

i 

proving a defendant guilty to a moral certainty or as it is stated proves 

i 

a defendant guilty beyond a reasonable doubt, 

A reasonable doubt, as you know, is such a doubt as would leave 
a juror’s mind after a careful and candid investigation of all the facts 

f 

I 

and circumstances so undecided that he cannot say he has an abiding con¬ 
viction of the defendant's guilt or such a doubt as in the grave or more 

i 

important transactions of life would cause an ordinary and prudent person to 

i 

hesitate and pause, 

i 

If after an impartial comparison and consideration of all of the 

i 

evidence you can candidly say to yourselves that you are not satisfied that 
the defendant is guilty, then you have a reasonable doubt and under those 
circumstances it is your duty under the law to return a verdict of not 

i 

guilty, 

i 

On the other hand, if after such comparison and such oan- (411 
slderation of all the evidence you can candidly and truthfully say that you 



have an abiding conviction of the defendant's guilt such as you would (41 
be willing to act upon in the more weighty and important matters in your own 
affairs, then you have no reasonable doubt and under those circumstances it 
would be your duty under the law to return a verdict of guilty* 

If upon the whole evidence in the case there is any reasonable 
hypothesis or theory disclosed consistent with the innocence of the de¬ 
fendant then, of course, you must find him not guilty. 

In other words, ladies and gentlemen of the jury, if you can 
reconcile the evidence as you heard it from the witness stand with any 
reasonable theory consistent with the defendant's innocence this should be 
done and in that case your verdict should be not guilty. 

As you know, you are the sole judges of the facts in the case and 
in this respect the Court cannot be of any assistance to you whatsoever. It 
is for you to say the weight that you will give the evidence as you heard 
it from the witness stand and you should weigh carefully every fact and 
circumstance which has been submitted to you for your consideration. 

You are the ones that pass upon the credibility of the witnesses 
and in this respect you may consider the manner of testifying when (42' 

the witness was on the stand; whether the witness was evasive; whether there 
was a tendency to distort; whether the witness was frank and candid in his 
testimony; whether the witness was contradicted on material facts; whether 
the witness had an interest in the outcome of the trial; whether the witness 
impressed you as a truth-telling individual; whether the witness impressed 
you as one having an accurate memory and recollection; and you may also con¬ 
sider the probability or improbability of the testimony as told by a par¬ 
ticular witness and its ha rmon y or Incongruity with other testimony in the 
case that you do find established beyond a reasonable doubt. 

You are also instructed that if you believe from the evidence that 
any witness intentionally testified faldely concerning a material fact about 
which the witness could not reasonably have been mistaken you are at liberty 
to disregard all the testimony of such witness or accept such part of the 
testimony as you deem worthy of belief. 

Now, Count 1 of the indictment, ladies and gentlemen of the jury, 
is a prosecution under the Harrison Narcotic Act and Count 2 is a prosecu¬ 
tion under the Jonea-Miller Act. These two Acts, ladies and gentlemen of 
the jury, were passed primarily as revenue statutes; Congress also, however, 

h 
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having in mind the Intent and purpose in their passage of suppressing (42) 
the social evil of drug addiction and preventing unrestrained and illicit 

traffic in narcotic drugs* (43) 

! 

The Harrison Narcotic Act, ladies and gentlemen of the jury, pro¬ 
vides for a tax to he levied, assessed, and collected and paid on narcotic 

i 

drugs produced in or imported into the United States and sold or removed for 

i 

consumption or sale* j 

j 

It is also provided in the Act that the tax shall be paid by the 

i 

importer, manufacturer, producer or conpounder, and its payments Shall be 
shown by appropriate stamps provided by the Secretary of the Treasury; 

i 

i 

these stamps being required to be affixed to the bottle or container so as 

i 

to securely seal the stopper or the covering or wrapper, as the case may be. 

j 

The Secretary of the Treasury, ladies and gentlemen of the Jury, 

j 

through his representatives in the Bureau of Internal Revenue throughout the 

i 

country sell these so-called written order forms as provided by the Act to 

i 

persons that are entitled to them. 


Now, this defendant in this case is not charged with either 

I 

selling or purchasing narcotics pursuant to a written order form to the 
Secretary of the Treasury* So you need not consider that. The defendant is 

charged in the first count of this indictment that he violated Section 

i 

2553a of Title 26 of the United States Code, which provides that it shall 
be unlawful for any person to purchase, sell, dispense, or distribute . (44) 

i 

narcotic drugs except in the original stamped package or from the original 
stamped package* j 

i 

The section also provides, ladies and gentlemen of the jury, that 

! 

the absence of appropriate tax-paid stamps tor narcotic drugs shall be 
prlma facie evidence of a violation of this sub-section by the person in 

whose possession the same may be found. "Prima facie", of course, literally 

! 

means "first appearing" or "first blush"* It is not a conclusive presumption 
and it is not a presumption of lav. It is a presumption of fact and, of 

I 

course, may be rebutted* 

i 

If you believe and believe beyond a reasonable doubt, ladies 

and gentlemen of the jury, that on October the 28th, 1953, within the 

District of Columbia, that Warren F. Williams either purchased or dispensed 

or distributed not in the original stamped package and not from the original 

stamped package thirty-eight capsules containing a mixture totally thirty- 
three and a half grains of heroin hydrochloride, quinine hydrochloride ani 
milk sugar, it is your duty under the lav to return a verdict of guilty. 



Heroin hydrochloride, as it has been testified, is a (44) 

derivative of opium and, therefore, it is a narcotic drug* That, of course, 
is not denied* 

The second count alleges a violation of the United States Code 
Section 171 of Title 21, which provides that whoever fraudulently or (45) 
knowingly imports or brings any narcotic drug into the United States or 
territory under its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the transportation, 
concealment or sale of any such narcotic drug after being imported or 
brought in, Amoving the same to have been imported contrary to law, or con¬ 
spires to consult any of such acts in violation of the law of the United 
States, shall suffer a certain punishment. 

To facilitate the concealment and sale of anything, ladies and 
gentlemen of the jury, merely means to make less easy or less difficult. 

You will note that in this count there is an allegation that the defendant 
had knowledge that the narcotic drugs had been imported into the United 
States contrary to law. 

This, of course, is an essential element of the offense and it 
is the duty, therefore, of the Government to show, one, beyond a reasonable 
doubt that the heroin hydrochloride was in fact a derivative of opium, which 
it has been conceded or not denied by any evidence — the chemist testified 
it was a derivative of opium — two, that it had in fact been imported into 
the United States contrary to law; and third, that the defendant had knowl¬ 
edge of that fact. 

Now, these last two elements, that the heroin hydrochloride (46) 
had in fact been imported into the United States contrary to law and that 
the defendant had knowledge of that fact would generally be difficult, if 
not impossible, to prove. And so the law provides a special rule of evidence 
to meet that difficulty and in the same section there is the provision that 
whenever on trial for a violation of this sub-section the defendant is shown 
to have or to have had possession of the narcotic drug such possession shall 
be deemed sufficient evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury. 

So that if you believe and believe beyond a reasonable doubt, 
ladies and gentlemen of the jury, that the defendant on October the 28th, 
1953, within the District of Columbia, facilitated the concealment and sale 
of thirty-eight capsules containing a mixture totaling about thirty-three 
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I 


and a half grains of heroin hydrochloride, quinine hydrochloride and (46) 

i 

mild sugar, after the said heroin hydrochloride had, with the knowledge of 

i 

the defendant, been imported into the United States contrary to law, it is 
your duty under the law to return a verdict of guilty. 


If you have a reasonable doubt about it, of course, you must re- 

t 

turn a verdict of not guilty on the second count. If you have a reasonable 
doubt about the first count, of course, you must return a verdict of not 
guilty on that count, too. j (47* 

Now, you can return verdicts of guilty on both counts or verdicts 

I 

I 

of not guilty on both counts or a verdict of guilty on one count and not 

guilty on the other, all depending on how much weight you give the evidence 

| 

as you have heard it. 

i 

As counsel has told you, it is a serious case. It Is a serious 

j 

case both from the standpoint of the defendant and from the standpoint of 

i 

i 

the Government. Therefore, I caution you in this case, as I have in other 
cases, to weigh the evidence very carefully; sift it very carefully; analyze 

i 

i 

it; separate the evidence that you believe from the evidence that you dis¬ 
believe and then apply to it the good sound common sense that you do in the 
everyday affairs of your own life. j 

If you do this you will reach a considered judgment. 

i 

As you know, ladies and gentlemen, your verdict must be unanimous. 

j 

When you reach your jury room select your foreman and when you have reached 
your verdict please notify the Marshal. 

Anything else, gentlemen? 

MR. McLAUGHLIN: No, your Honor. 

i 

(Thereupon the jury retired to the jury room.) 

i 

(Upon advising the Court, through the Marshal, that it had (48) 
reached a verdict, the jury returned to the courtroom where in the 
presence and hearing of the defendant and of counsel the 

VERDICT OF THE JURY i 


was announced as follows; 

THE DEPUTY CLERK; Mr. Foreman, has the jury agreed upon its 

verdict? 

THE FCREMAN CF THE JURY: Yes, sir. j 

THE DEPUTY CLERK: What say you to the defendant, Warren F. 

! 

Williams on Count 1 of the indictment? 

i 

THE FCREMAN CF THE JURY: Guilty. 


25 




THE DEPUTY CLERK: What say you to the defendant, Warren F. (48) 
Williams on Count 2 of the indictment? 

THE FOREMAN CF THE JURY: Guilty. 

THE DEPUTY CLERK: Members of the Jury, your Foreman says that you 
find the defendant, Warren F. Williams, guilty as indicted and that is your 
verdict so say you each and all? 

(No member of the jury indicated any dissent.) 

THE COURT: When do you want the defendant sentenced? 

MR. WILLIAMS: If your Honor will please, I will file a notice of 

appeal. 

THE COURT: Well, I have got to sentence him first. (49) 

MR. WILLIAMS: Well, will you sentence the defendant now, your 

Honor? 

THE COURT: Now? 

MR. WILLIAMS: Yes, your Honor. 

THE COURT: Has he got any record? 

MR. McLADGHLIN: Yes, your Honor. 

THE COURT: Have you been convicted of anything? 

THE DEFENDANT: No. 

f®. McLADGHLIN: I don't see any convictions there, your Honor. 

THE COURT: Have you been convicted of any thing? 

THE DEFENDANT: No. 

THE COURT: Do you want to say anything before I impose sentence? 
THE DEFENDANT: Well, your Honor, the reason I didn't put in any 
defense 'cause necessary people that was involved in this case and which 

the arresting officers didn't tell the case the actually way it happened, 

i 

you understand, 'cause on the corner of Ninth and M when I — the officers 

j 

\ 

pulled me over and called me and another fellow to the car they searched me 
and him there and didn't find anything in my possession op the corner of 

Ninth and M. \ 

\ 

And told me to get in the car and took me to the precinct and then, the 
precinct, while he was searching me he looks down on the floor and picks (50) 
up this package and asked me what it is. I told him I don't know. He said 

I 

what do you th in k it is. So I told him I — what I thought it was. 

THE COURT: Oh, it was Just your opinion; you thought it was 
quinine and milk sugar? 
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THE COURT: Why did you say quinine and milk sugar? (50) 

i 

THE DEFENDANT: He said what do you think it is, I said it could he 

j 

quinine; it could he sugar; it could be corn starch; it could be anything. 
THE COURT: You didn’t say heroin? 

_ i 

THE DEFENDANT: No. 

J®. McLAEGHLIN: You used to chauffeur for Kingfish -f Catfish — 

i 

THE DEFENDANT: No. 


THE COURT: Did you work for Turner? 

i 

THE DEFENDANT: No. 

j 

MR. McLADGHLIN: He was in that indictment, your Honor. 

THE COURT: You may serve one to four years in each count, con- 

j 

secutively. There is a provision of a fine that you must have also. So it 

j 

will he a hundred dollars and one to four years on each count,! consecutively. 
(Thereupon the instant hearing was concluded.) 

i 

! 
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UNITED STATES DISTRICT COURT (1) 

FCR THE DISTRICT GF COLUMBIA FILED IN OPEN COURT 
Holding a Criminal Term DEC 14 1953 

HARRY M. HULL, Cleric 

Grand Jury No. 2 Impanelled November 2, 1953, Sworn in on November 3, 1953 

The United States of America : Criminal No. 1983-53 

v. : Grand Jury No. 1722-53 

Warren F. Williams : Vio. 26 U.S.C. 2553a 

: 21 U.S.C. 174 

The Grand Jury charges: 

On or about October 28, 1953, within the District of Columbia, 
Warren F. Williams purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
thirty-eight capsules containing a mixture totaling about 33.5 grains 
of heroin hydrochloride, quinine hydrochloride and milk sugar. 

SECOND COUNT: 

On or about October 28, 1953, within the District of Columbia, 
Warren F. Williams facilitated the concealment and sale of thirty-eight 
capsules containing a mixture totaling about 33.5 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had, with the knowledge of Warren F. Williams, been 
imported into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the first count of this 
indictment. 


/s/ Leo A. Rover. 

Attorney of the United States in 
and for the District of Columbia 
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DEC IS 1953 I 
HARRY M. HULL, Clerk 

I 

PLEA OF DEFENDANT * 

On this 18th day of December, 1953, the Wfcrfrsfc?. Vill.1 aas 

appearing in proper person requests counsel be appointed by the Coart, 

I 

which is so ordered, and, being arraigned in open Court upon the 

i 

i 

indictment, the substance of the charge being stated to him, pleads not 
guilty thereto* 

The defendant is remanded to the District Jail 


By direction of 

| 

F* Dickinson Letts 
Presiding Judge 
Criminal Court # TWO 


FIXED 

MAR 16 1954 j 
Harry M* Hull, Clerk 

MOTION-TO-QUASH ARHEST-ANP-TO-S U PP RE SS 


Comes now the Defendant Warren Williams, by and through his attorney 
J. Leon Williams, and respectfully moves this Honorable Court! to: 

i 

1* Quash the arrest of the Defendant, executed on the 28th day of 

! 

October, 1953, and to suppress any evidence obtained by said illegal arrest 

i 

For cause therefor, the defendant states as follows: 

i 

1. By Indictment found by Grand Jury Number Two-of the United States 

District Court For the District of Columbia Sworn in on November 3, 1953, 

j 

the Defendant was indicted for violating Title 26, Section 2553a of the 

I 

i 

United States Code and the acts Amendatory thereof and the regulations 

i 

duly promulgated thereunder* 

The Defendant interposed a plea of Not Guilty to the said charge upon 
arraignment* 

! 

On October 28, 1953, Warren Williams states that he was lawfully stand 
ing on the corner of 9th and M- Streets in Northwest, Washington D* C* at 

i 

about one o’clock in the evening, when without just cause or reason, he was 

| 

taken into custody by certain officers, members of the Metropolitan Police 
Department of the Number Two Precinct* 
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That the Defendant was forthwith taken to the Number Two Precinct (3) 
and there searched and subsequently charged as hereinbefore set forth* 

That all of the foregoing was done without just cause or reason, and 
in violation of the defendant's rights under the Fourth Constitutional 
Amendment, and therefore the defendant prays; that his arrest be quashed, 
and any evidence obtained as the results of the illegal action thereby, 
be suppressed. 

/s/ J. Leon Williams, ... (4) 

J. Leon Williams, Attorney for 
Defendant Warren Williams 

FILED (5) 

MAR 16 1954 
Harry M. Hull, Clerk 

NOTICE QF MOTION TO QUASH AND SUPPRESS 
TO: THE UNITED STATES ATTORNEY, 

HON. LEO A. ROVER, 

DISTRICT OF COLUMBIA, 

WASHINGTON, D. C. 

Take notice that upon the verified petition of Warren Williams, duly 
verified this 15th day of March, 1954 upon the indictment found against the 
defendant, and upon all the proceedings heretofore had herein, a motion 
will be made at a term of this Court, held in the United States District 
Court for the District of Columbia, praying the following relief: 

I. That the arrest of the defendant be quashed. 

II. That any and all evidence so unlawfully seized be suppressed, and 
that the United States Attorney be restrained from using some or any infor¬ 
mation directly or indirectly obtained therefrom, or by means thereof, and 
for such other and further relief as to the Court may seem just and proper. 


/«/ J. Leon Williams 
J. Leon Williams, 
Attorney for Defendant 
915- You- Street, N. W. 
Washington, D. C. 


30 




APR 12 1954 j 
Harry M. Hull, Clerk 

On this 9th day of April, 1954, came the attorney of the United States; 

f 

i 

the defendant by his attorney, J, Leon Williams, Esquire; whereupon the 

i 

motions of the defendant to quash arrest and to suppress, each coming on to 

j 

be heard, after argument by counsel, are each by the Court denied. 


By direction of 

ALEXANDER HOLTZQFF 
Presiding Judge 
Criminal Court 0- 3 


FILED 

MAT 12 1954 j 
HARRY M. HULL, Clerk 


(13) 


On this 12 day of May, 1954, came the attorney of the United States; the 


defendant in proper person and by his attorney J* L. Williams, 


whereupon the jurors of the regular Petit Jury panel serving in Criminal 


Court No. 4, being called, are sworn upon their voir dire; and 


Esquire; 


thereupon 


cooes a jury of good and lawful persons of the District of Columbia, to-wit: 


1. Vera H. Anderson 

2. *. George H. Casey Sr. 

3. Joseph T. P. Daly 

4. Charles R. Gray 

5. Harry A. Beit sell 

6. Rugh L. Evans 


7. Frances W. Chan i 

l 

8. Harold N. Irvine 

i 

9. Hazel S. Harwood 

j 

10. Mary P. Kenny j 

11. Lewis Griffin 

12. Allan Lang 


who are sworn to well and truly try the issue joined herein; whereupon the 

jury upon their oath say that the defendant is guilty as indicted. 

i 

The defendant is remanded to the District of Columbia Jail. 


By direction of 

Edward M. Curran 
Presiding Judge 
Criminal Court # 4 


DISTRICT OF COLUMBIA 

United States of America ) 

) Criminal 

v * ) No. 1983-53 

Warren F. Williams ) 


FILED • 

i 

MAY 14 1954 

I 

HARRY M. HULL. CLERK 


On this 12th day of May, 1954 came the attorney for the government and 
the defendant appeared in person and 1 2 3 4 5 6 by counsel, J. Leon Williams, Esquire. 
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IT IS ADJUDGED that the defendant has been convicted upon his plea (14) 

« i 

of'* not guilty and a verdict of guilty of the offense of 

i 

i 

Violation of Title 26 Section 2553a and 
Violation of Title 21 Section 174 United 
States Code 

as charged 3 in the indictment. 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 4 

One (1) year to Four (4) years and a fine of $100.00 on count one; 
One (1) year to Four (4) years and a fine of $100.00 said sentence 
to take effect at the expiration of the sentence imposed in count 


one of the indictment. 

i 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran, 

i 

United States District Judge. 

i 

; 

FILED i (26) 

Hotice ,qf Appeal N07 ^ 1955 

Former Pauperis HARRY M. HULL, CLERK 

i 

Comes now the Petitioner, Warren F. Williams notifying the Honorable 
Court that the petitioner is appealing from the decision that was handed 
down on the 9th day of November 1955 to the United States Appeals Court for 
the District of Columbia in Former Pauperis 

The decision was handed down by Judge Edward M. Curran, the 9th day of 
November 1955 under Title 28, Section 2255 U.S.C.A. 

i 

Subscribed and Sworn to this 14th day of November 1955 


Notary Public 

i 

i 

Warren F. Williams 
Petitioner 
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QUESTIONS PRESENTED 


Where the facts disclose that police officers, while on 
patrol duty in a police car at 2:15 a.m. were informed that 
narcotics were being sold at a certain place, immediately 
proceeded to such place where they saw the persons re¬ 
ferred to. They “patted” them down for concealed 
weapons and arrested them with the intent to charge them 
with “investigation of selling narcotics”. After taking 
them to the precinct house, appellant, while walking down 
the corridor towards the “desk”, threw what purported 
to be an empty cigarette package away. This was re¬ 
covered by an officer and was found to contain 38 capsules 
of narcotics. 

The following questions are presented by the appellee: 

1. Was there an illegal search within the purview of 
the Fourth Amendment of the Constitution? 

2. Where at a preliminary hearing on a motion to quash 
the arrest and to suppress “all evidence obtained” as a 
result thereof, no ownership or proprietary interest in the 
package was claimed or asserted by appellant while ac¬ 
tually he denied ownership and interest therein, does he 
have standing to raise the issue of illegal search and seizure 
on the trial? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,369 


Warren F. Williams, Appellant 


v. 

United States op America, Appellee 


Appeal from the United Slates District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On December 14, 1953, appellant was indicted for vio¬ 
lation of Title 26, United States Code, Section 2553a and 
Title 21, United States Code Section 174 (J.A. 28). He 
pleaded not guilty upon arraignment on December 18, 
1953 (J.A. 29). On May 12, 1954, a jury found him guilty 
as indicted (J.A. 31). He was sentenced to a term of 
imprisonment of one year to four years on each count, 
the sentences to run consecutively (J.A. 31, 32). After a 
hearing by the trial court in accordance with an order of 
this Court, an order was entered permitting appellant to 
appeal in forma pauperis. 
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On October 28, 1953, at 2:15 a.m., police officers, Panl 
and Gilmartin, while patrolling their beat in a “scout” 
car, were informed that narcotics were being sold in 
front of a restaurant at 1139 Ninth Street in the District 
of Columbia (J.A. 7). In accordance with their duty, they 
proceeded to the address in order to investigate the matter. 
Upon arrival, they observed appellant in the company of a 
known narcotics addict and two women (J.A. 7). They 
approached the people, asked the woman to leave and then 
“patted down” the appellant and the addict in order to be 
sure that they carried no concealed weapons (J.A. 8). 
They did not look in their pockets (J.A. 8), nor did they 
search them (J.A. 13). “Patting them down” was ex¬ 
plained as the touching of the outer part of the clothing 
to see whether weapons are concealed underneath (J.A. 
14). The two men were then arrested, it being the in¬ 
tention of the police officers to book them for “investiga¬ 
tion of selling narcotics” (J.A. 8). They were then driven 
to police precinct # 2. After arrival at the station house, 
appellant, followed by Officer Paul, entered the building 
and proceeded to walk down the corridor toward the 
“desk” where criminals are “booked” (J.A. 5). On the 
way Paul observed appellant’s “left hand fall to his side” 
at which time he also “observed a cigarette package hit 
the floor” (J.A. 5). He picked up the package from which 
38 capsules of white powder fell out (J.A. 5, 6). These 
capsules contained narcotics and are the subject of the 
indictment There were no government stamps of any 
kind on the package. Subsequently, appellant stated to 
the officers that the capsules contained no narcotics but 
were made of milk sugar and quinine (J.A. 11). He stated 
that he had been selling these to addicts as narcotics (J.A. 
11 ). 

Prior to the trial, appellant filed a motion to quash the 
arrest and to suppress all evidence obtained as a result 
of an alleged illegal search (J.A. 29, 30). A hearing was 
held on said motion on April 9, 1954. Upon the argument 
of the motion appellant, through counsel, denied any 
ownership or interest in the narcotics, but stated that he 
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had been searched thoroughly twice and that no narcotics 
had been taken from his person (R. 65). A renewed mo¬ 
tion to quash and to suppress made at the trial was there¬ 
fore denied (J.A. 18). 

STATUTES AND RULES INVOLVED 

The United States Constitution, Amendment IV pro¬ 
vides: 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue but upon probable cause, sup¬ 
ported by oath or affirmation, and particularly de¬ 
scribing the place to be searched, and the persons or 
things to be seized. 

Federal Rules of Criminal Procedure, Rule 41(e) pro¬ 
vide: 


Motion for Return of Property and to Suppress 
Evidence .—A person aggrieved by an unlawful search 
and seizure may move the district court for the dis¬ 
trict in which the property was seized for the return 
of the property and to suppress for use as evidence 
anything so obtained on the ground that (1) the prop¬ 
erty was illegally seized without warrant. . . . The 
judge shall receive evidence on any issue of fact nec¬ 
essary to the decision of the motion. If the motion is 
granted the property shall be restored unless other¬ 
wise subject to lawful detention and it shall not be ad¬ 
missible in evidence at any hearing or trial. The 
motion to suppress evidence may also be made in the 
district where the trial is to be had. The motion shall 
be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware 
of the grounds for the motion, but the court in its 
in its discretion may entertain the motion at the trial 
or hearing. 

United States Code § 26-2553a provides: 

Packages—General Requirement .—It shall be un¬ 
lawful for any person to purchase, sell, dispense, or 
distribute any of the drugs mentioned in section 2550 



4 


(a) except in the original stamped package or from 
the original stamped package; and the absence of ap¬ 
propriate tax-paid stamps from any of the aforesaid 
drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession same 
may be found; and the possession of any original 
stamped package containing any of the aforesaid 
drugs by any person who had not registered and paid 
special taxes as required by sections 3221 and 3220 
shall be prima facie evidence of liability to such 
special tax. 

United States Code (1952 Ed.) §21-174 provides: 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con¬ 
trary to law, or assists in so doing or receives, con¬ 
ceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar¬ 
cotic drug after being imported or brought in, know¬ 
ing the same to have been imported contrary to law 


SUMMARY OF ARGUMENT 

There was no search of appellant. There was no seiz¬ 
ure. His act of throwing away the cigarette package 
containing the narcotics constituted an abandonment of 
the property. The police officers not only had the right 
to examine the abandoned property but also the duty and 
obligation to examine the package where they had reason 
to believe that a crime was being committed in their pres¬ 
ence. The Evidentiary Rule of law that the fruits of an 
illegal seizure cannot be used on the trial does not apply 
under the circumstances of the instant case for the reason 
that appellant’s rights under the Fourth Amendment of 
the Constitution were not violated since no search was 
made of his person or property at any time either prior 
to, at the time of, or during the alleged illegal arrest. 

At the time of the hearing on appellant’s motion to 
quash the arrest and to suppress all evidence obtained 
as a result of an alleged illegal search, appellant’s counsel 
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conceded that appellant claimed no ownership of or in¬ 
terest in the narcotics which are the subject of the in¬ 
dictment. Since nothing was taken from his person he 
can not now claim that the evidence was illegally seized. 
Counsel’s concession is reinforced by appellant’s sworn 
statements in his motion to vacate and set aside the judg¬ 
ment on file in this Court. 

ARGUMENT 

I 

Appellant. Having Disclaimed Any Ownership In The Prop¬ 
erty Alleged To Have Been Illegally Seized. Cannot Now Raise 
The Issue That There Was An Illegal Search and Seizure Made 

It has been held by this Court and others that where 
a defendant does not claim any ownership in property 
seized, he cannot claim protection under the Fourth Amend¬ 
ment of the Constitution of the United States. Gibson v. 
United States, 80 U.S. App. D.C. 81; Cradle v. United 
States, 85 U.S. App. D.C. 315, 178 F.2d 962 and Irvine 
v. California, 347 UJ3. 136. Under this rule of law, the 
burden is upon one asserting a violation of his constitu¬ 
tional rights to prove ownership. United States v. Shelton, 
59 F. Supp. 273 (D.C.E.D. Ky. 1945) and United States 
v. Daniels, 10 F.R.D. 225 (D.C.N.J. 1950). In the instant 
case, not only did appellant fail to prove or even to allege 
ownership, but his counsel on the argument of the initial 
motion to suppress, admitted that the narcotics “were not 
seized from him (appellant) at any time”. (R. 66). The 
following colloquy took place on the hearing of the motion 
to suppress: 

Court : * * * * But you admit that it was not seized 
from him on a search; isn’t that so? 

Mr. Williams: Yes, your Honor. 

Court: You admit that it was picked up from the 
floor? 

Mr. Williams: Yes, your Honor. 
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Court: But you claim that it was not hist 
Mr. Whjjams: Yes, your Honor. 1 

This Court has expressed its view upon this subject in 
the case of Harvey v. United States, 90 U.S. App. D.C. 
167, 193 F.2d 928, (1952), cert, denied, 343 U.S. 927 where 
it said: 


• • • However, in our opinion, there is an underly¬ 
ing reason why appellants were not entitled to ex¬ 
clusion of the evidence. They never claimed that it 
was seized by the police, or that they owned or 
possessed it. 

Were appellant to now claim possession he would fall 
within the principle set forth in Connolly v. Medalie, 58 
F.2d 629 (2nd Cir. 1932) where the Court, speaking through 
L. Hand, J., said (p. 630): 

• • • Men may wince at admitting they were the 
owners or in possession of contraband property; may 
wish at once to secure the remedies of a possessor, and 
avoid the perils of the part; but equivocation will not 
serve. 

It is apparent therefore, that appellant, having failed 
to claim possession and in fact, having affirmatively denied 

i In appellant’s motion to vacate sentence nnder Sec. 2255, filed November 
9, 1955, he bears oat his lack of standing to object to the search and bolsters 
his attorney’s concession by the following statement (PR 16):* “Then they 
searched me and the other man, the officers palled oat my Back Pants pocket 
my wallet and handkerchief, and in my Front pockets they palled oat $16.13. 
They gave the petitioner his property and told the petitioner and the other 
man (William Boyd) to get in the car with them and they drove os to #2 
Precinct. 

During the time that we was there one (1) of the officers seen a package 
on the floor, he picked this package up off the floor and asked os what was 
it, I told them I didn’t know. Then the petitioner was taken into a small 
room and made to undress, then the officers searched them again and my 
clothes given back to me. Nothing teas taken from my personal property 
in either one of the searches. Then the other man (William Boyd) was 
searched and a package was taken from his pocket containing some white 
powder in capnles.” (Emphasis supplied). 

* Because the original District Court jacket has been mislaid, this 
Coart permitted the record in the previous case (#13,024) to be included 
in this record. References thereto shall be denoted by the letters ‘ ‘ PR ’ ’. 
References to the instant case are denoted by the letter “R”. 


possession, ownership or seizure, cannot claim that his 
rights under the Fourth Amendment were violated. 

n 

The Evidence Fails To Disclose The Existence Of An Illegal 
Search or Seizure. Appellant. Having Thrown Away and 
Abandoned The Narcotics Package Cannot Claim A Violation 
Of The Fourth Amendment Which Is A Right Rendering Him 
Inviolate Against Personal Molestation 

The conduct of the officers in the present case was en¬ 
tirely reasonable. They had been informed at 2:15 am. 
that a felony was being committed in the immediate vicin¬ 
ity. They saw appellant in the company of a known drug 
addict. Their duty to investigate is without question. This 
Court has held in EUison v. United States, 93 U.S. App. 
D.C. 1, 206 F.2d 476 (1953); and Fisher v. United States, 
92 U.S. App. D.C. 247, 205 F.2d 702 (1953) that such duty 
includes the right to approach, confront and interrogate. 
See also Bead v. District of Columbia, 82 Au2d 765, 768 
(Mum Ct. App. 1951). The premise for such an approach 
is a quest for a criminal. Such a quest inherently involves 
some displacement in the life of such an individual thus 
contacted. The “patting down” of appellant by the of¬ 
ficers was not a search in the pertinent sense of the word. 
“Patting down” is the negation of such a search; it is the 
passing of hands over the outside of clothing. In such 
a procedure anything in the clothing is not exhibited. It 
is actually a brief check for weapons i.e. to determine 
whether the person is armed. The use of that procedure, 
in the posture of the matter when it occurred, warranted 
the officers ’ actions. It must be .borne in mind that the 
occurrence took place in the very early hours of the morn¬ 
ing immediately after the officers were informed that a 
felony was being committed and where the appellant was 
in the company of a criminal. Nothing was seized from 
appellant at that or any subsequent time. 2 

In the instant case, the disclosure of the narcotics was 
brought about by appellant’s own actions, which were the 


2 See note 1 and the testimony of the officers. 
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product of a guilty mind. There was no search. Even if 
the dropping of the narcotics by the appellant was to be 
considered the product of a search, retrieving them from 
the street was not a seizure within “the exclusionary rule 
of evidence”. The Supreme Court has so held when 
passing upon the factual essence of the present case in 
Hester v. United States, 265 U-S. 57, 44 S. Ct. 445, 68 L. Ed. 
898 (1924). The facts in that case appear in the follow¬ 
ing quotation from the only opinion written therein, by 
Mr. Justice Holmes: 

In consequence of information they (revenue 
officers) went toward the house of Hester’s father, 
where the plaintiff in error lived, and as they ap¬ 
proached saw one Henderson drive near to the house. 
They concealed themselves from 50 to 100 yards away 
and saw Hester come out and hand Henderson a quart 
bottle. An alarm was given. Hester went to a car 
standing near, took a gallon jug from it and he and 
Henderson ran. One of the officers pursued, and fired 
a pistol. Hester dropped his jug, which broke but 
kept about a quart of its contents. Henderson threw 
away his bottle also. The jug and bottle both con¬ 
tained what the officers, being experts, recognized as 
moonshine whiskey, that is whiskey illicitly distilled; 
said to be easily recognizable. The other officer en¬ 
tered the house, but being told there was no whiskey 
there left it, but found outside a jar that had been 
thrown out and broken and that also contained whis¬ 
key. While the officers were there other cars stopped 
at the house but were spoken to by Hester’s father 
and drove off. The officers had no warrant for search 
or arrest, and it is contended that this made their 
evidence inadmissible, it being assumed, on the strength 
of the pursuing officer’s saying that he supposed they 
were on Hester’s land, that such was the fact. It is 
obvious that even if there had been a trespass the 
above’s testimony was not obtained by an illegal search 
or seizure. The defendant’s own acts, and those of 
his associates, disclosed the jug, the jar and the 
bottle—and there was no seizvre in the sense of the 
law when the officers examined the contents of each 
after it had been dbcundoned. This evidence was not 
obtained by entry into the house and it is immaterial 
to discuss that. (Emphasis supplied). 
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In Lee v. United States, 95 U.S. App. D.C. 156, 221 F.2d 

29 (1954), a somewhat similar set of facts are portrayed. 

These are contained in the following quotation: 

In March of 1954, while the District of Columbia 
police were investigating a murder case in which 
jewelry had been stolen, they received a telephone 
call that a man was attempting to sell jewelry on “IP’ 
Street. To probe the possibility that the jewelry be¬ 
ing offered for sale had been taken from the scene 
of the murder and that the possessor might have some 
connection with the murder the informant was asked 
by the police to tell the man that informant had a 
buyer for the jewelry and to arrange for a time and 
place where a police officer as the prospective buyer 
might meet the seller. At the appointed time and 
place, a police lieutenant with another officer, ap¬ 
proached a parked automobile where the defendant and 
a woman were seated in the rear seat. The latter 
were informed that the two officers were policemen and 
were asked to step out of the car. As they did so, the 
defendant dropped a napkin into the street between 
the car and the curb. The police “patted them down”, 
a precautionary practice identified in argument as 
“frisking”, but no weapons were found on the persons 
of the defendant and his companion. But in the nap¬ 
kin which the defendant had dropped into the street 
were eleven rings and a cuff-link, valued in total at 
some $470. • • • The officers had no warrant. How¬ 
ever, they clearly had a right, indeed it was their 
duty investigating a murder and with the informa¬ 
tion upon which they acted, to approach, confront and 
interrogate the accused. Ellison v. United States, 93 
U.S. App. D.C. 1, 206 F.2d 476 (1953); Fisher v. 
United States, 92 U.S. App. D.C. 247, 205 F.2d 702 
(1953), cert, denied, 346 U.S. 872, 74 S. Ct. 122 (1953). 
The conduct of the officers under the circumstances 
was reasonable. * * * When asked to get out of the 
car, the accused was seen to drop into the street, be¬ 
tween the car and the curb, a napkin which contained 
the jewelry later used as evidence. There was here 
no seizure in the sense of the law when the officers 
examined the contents of the napkin after it had been 
dropped to the street. Hester v. United States, 265 
U.S. 57, 44 S. Ct. 445, 68 L. Ed. 898 (1924). See 
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Ellison v. United States, 93 U.S. App. D.C. 1, 206 F.2d 
476. 

The Government contends that if the officers’ firing their 
pistols around Hester did not cause him to drop his jug, 
and if the officers’ self identification did not cause Lee to 
drop the napkin of jewelry from the car, then in the in¬ 
stant case the taking of appellant to the precinct house 
did not cause him to drop his narcotics on the floor. Cf. 
United States v. McNeil, 91 A.2d 849 (Munic. Ct App. 
1952); O’Neal v. United States, 95 U.S. App. D.C. 387, 222 
F.2d 411; Brady v. United States, 148 F.2d 394 (9th Cir. 
1945). 

There is clear evidence of abandonment of the illegal 
narcotics by appellant. By his own acts of attempting to 
deceive the officers, he committed a crime in their presence 
for which the officers had a duty to charge him, independ¬ 
ent of the original arrest. There was no evidence presented 
by appellant refuting the officers’ sworn testimony that 
no search was made or property seized from the person 
of appellant or that threats had been made or physical 
coercion applied. 

Appellant attempts to persuade this Court that he was 
in fear as a result of the allegedly illegal arrest. This fear 
caused him to throw away the evidence (Brief p. 34, 
33). Nowhere does appellant so state. He refused to 
testify in his own behalf. It is interesting to note that 
his trial attorney conceded and stoutly maintained that 
appellant claimed no interest or ownership in the drugs. 
There, he takes essentially inconsistant positions. If he 
had no narcotics on his person, he could not have been in 
legitimate fear. If, on the other hand, he did have nar¬ 
cotics on his person, then he misstated the facts in his 
motion to vacate, and the motion to suppress. Has attempt 
therefore, to interject the element of fear and coercion 
through inferences from the testimony of the police 
officers and government counsel to the jury are clearly 
without merit 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliveb Gasch, 

United States Attorney. 

Lewis Caeboll, 

Abthub J. McLaughlin, 
Nathan J. Paulson, 
Assistant 

United States Attorneys. 
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PETITION FOR 


IN BANC 


Comes now the appellee by its attorney, the United States 
Attorney, and moves this Court to permit a rehearing before the 
Court in banc. 

In support thereof, the following is respectfully submitted: 

(1) The Court has been granted by statute the power to 
order rehearings in banc “and the discretion for its exercise.” 
28 U. S. C. § 46 (c) (1952); Western Pac R. Corp. v. Western 
Pac R. Co., 345 U. S. 247, 259 (1953). It is a “necessary and 
useful power” in cases “appropriate for consideration by the 
full court.” Id. at 260,262. 

(2) In the early hours of the morning scout car officers 
arrested appellant and another man after a person had told 
them the two were selling narcotics on that corner. There 
were only two men at the spot described and one was a known 
narcotics addict. They were taken to the precinct which they 
entered through a door in the garage. While going down a 
long corridor, one of the arresting officers noticed the appellant 
drop 30 capsules of heroin. 

Before trial appellant filed a motion to suppress stating facts 
which he incorporated by reference in an affidavit. Complain¬ 
ing of the alleged illegality of the.arrest, appellant disclaimed 
ownership of the contraband. At the pre-trial hearing on the 
motion the Government relied on the argument that there had 
been no search and that the property had been abandoned 


407182—56 


> "'•> i> 1 


2 


(R. 64). The motions judge denied the motion because there 
had been no search and appellant denied possession. 

At the commencement of the trial on the merits the motion 
was renewed, the trial judge stating that he was unacquainted 
with appellant’s motion and would not permit renewal until the 
facts had developed in testimony (R. 6). Although the Gov¬ 
ernment mentioned lack of standing, at the close of the Gov¬ 
ernment’s case the court denied the motion. 

(3) The basis of this Court’s decision is that the original 
arrest was unlawful because it was not supported by probable 
cause. The language of the opinion indicates that the second 
premise was that the circumstances of the recovery so resembled 
an incidental search that no distinction would be drawn. 
According to the Court appellant “dropped the package in a 
corridor of the precinct station shortly after his arrest and 
when it seemed clear he was to be searched. The contraband 
capsules * * # were procured as a result of the illegal arrest.” 
(Slip Opinion, p. 2.) 

The Government relied upon the doctrine of abandonment, 
citing Hester v. United States, 265 U. S. 57 (1924), and Lee v. 
United States, 95 U. S. App. D. C. 156, 221 F. 2d 29 (1954) 
(Brief at pp. 8-10). We believe that force of such opinions 
should not be diminished except by the Court in banc. See 
also: Ellison v. United States, 93 U. S. App. D. C. 1. 206 F. 2d 
476 (1953), and Fisher v. United States, 92 U. S. App. D. C. 
247, 205 F. 2d 702 (1953), cert, denied, 346 U. S. 872 (1953). 

(4) In addition, the Court added certain language to its 
opinion which is in conflict with precedent. The language is as 
follows (Slip Opinion, p. 2): 

“In a pre-trial motion to suppress appellant had dis¬ 
claimed ownership of the capsules. But when his objec¬ 
tion to their admission was renewed and acted upon at 
the trial itself the unchallenged testimony of the prose¬ 
cution showed that the capsules were in appellant’s pos¬ 
session until he dropped them, thus giving him standing 
to object.” 

Criminal Rule 41 (e). a codification of long practice, repre¬ 
sents a policy, important to the administration of justice, that 
motions to suppress be determined before trial. Preliminary 
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filing of such motions is mandatory unless there is lack of oppor¬ 
tunity or unawareness of grounds. In Weeks v. United States, 
232 U. S. 383. 396 (1914), the Court approved the doctrine 
“that a court will not in trying a criminal case permit a col¬ 
lateral issue to be raised as to the source of competent 
testimony * * *” 

It is settled that the burden of establishing standing is upon 
the defendant. Even where it is complained that there was an 
illegal arrest without warrant defendants must claim the evi¬ 
dence so acquired “was seized by the police or that they owned 
or possessed it.” This was held “an underlying reason why 
appellants were not entitled to claim exclusion of the evidence.” 
Harvey v. United States, 90 U. S. App. D. C. 167,193 F. 2d 928 
(1952), cert, denied 343 U. S. 927 (1952). The principle has 
also obtained to seizures under process. Gotland v. United 
States, 91 U. S. App. D. C. 90, 197 F. 2d 685 (1952); Scoggins 
v. United States, 92 U. S. App. D. C. 29, 202 F. 2d 211 (1953); 
Washington v. United States, 92 U. S. App. D. C. 31, 202 F. 2d 
214 (1953), cert, denied, 345 U. S. 956 (1953). 

See also: Gibson v. United States, 80 U. S. App. D. C. 81, 84, 
149 F. 2d 381 (1945); Cradle v. United States, 85 U. S. App. 
D. C. 315, 178 F. 2d 962 (1949); and Irvine v. California, 347 
U. S. 128,136(1953). 

It is submitted that the ends of justice will be ill served by 
permitting a defendant to sit by while relevant evidence of his 
guilt accumulates before a jury and then, wrhen he concludes 
it has reached such force as to indicate possession of incriminat¬ 
ing exhibits, object to admissibility on grounds other than those 
involving probative value. The law requires that he seize a 
horn of the dilemma. Otherwise the policy that all relevant 
testimony must be furnished the forum would be completely 
devoured by a policy protective of an individual but extrinsic 
to the ascertainment of truth. Connoly v. Medalie, 58 F. 2d 
629 (2nd Cir. 1932). Such policies should be balanced. The 
public interest should be considered. 

In the instant case, not only did appellant fail to prove or 
even to allege ownership, but his counsel on the argument of 
the initial motion to suppress, took the position that the nar¬ 
cotics “were not seized from him (appellant) at any time.” 
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(R. 66.) And counsel also claimed that the property did not 
belong to appellant. It is to be further noted that on Novem¬ 
ber 9,1955 appellant filed a motion to vacate sentence. In the 
motion, he stated that “Nothing was taken from my personal 
property in either one of the searches.” (See appellee’s brief, 
p. 6, n. 1). 

Thus, it is readily apparent that the opinion in the instant 
case overrules the decisions affecting standing to object. This 
is a matter of grave importance and it warrants consideration 
by the Court in banc. 

CONCLUSION 

Wherefore it is respectfully submitted that the Court’s dis¬ 
cretion would most appropriately be exercised by an order of 
the rehearing in banc. 

[s] Oliver Gasch 
Oliver Gasch 
United States Attorney. 
[s] Lewis Carroll 
Lewis Carroll, 

Assistant United States Attorney. 






CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good 
faith and not for delay. 


[s] Lewis Carroll 
Lewis Carroll, 

Assistant United States Attorney. 


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Petition For 
Rehearing I,n Banc has been mailed to attorney for appellant, 
Yale Kamisar, Esq., 701 Union Trust Building, Washington, 
D. C., this 30th day of October, 1956. 

[8] Lewis Carroll 
Lewis Carroll, 

Assistant United States Attorney. 
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